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THE WHISTLEBLOWING AS A NEW MECHANISM FOR FIGHT AGAINST CORRUPTION IN
REPUBLIC OF MACEDONIA?

INTRODUCTION

The fight against Corruption is a significant issue addressed within the Chapter 23 of the EC Progress
Report for Macedonia from 2018. It is stated that the corruption is prevalent in many sectors and that it remains
a serious problem. The amendments on the Law on whistleblowers have been assessed as a positive step.

However, even two years after the introduction of this mechanism, it is not implemented.

The whistleblowing is a new mechanism, i.e. a specific tool expected to give better results in the fight
against crime and corruption (Rahardjo, 2017). In the last decades we face a situation when the fight against crime
is not on a satisfactory level from official authorities due to the insufficient resources of the criminal justice system
and losing the “speed in the race” — crime develops faster than the criminal justice system actors can keep the
path with. Very often, and this is common for the organized crime, there is inclusion of state officials in corruptive
activities.

In a situation as mentioned above, it is important to give individual contribution to the process. Persons
who are involved in certain processes and decision making are the first to notice illegal or unethical activities.
Also persons who should be entitled with a certain right are those who first register the wrongdoing personally
especially in case they are deprived of the respective right (Baltaci & Balci, 2017).

Therefore, whistleblowing is very important for self-protection, however, it is not simple and easy,

because, although the intentions of the legislators are the opposite, the whistleblowers are becoming a vulnerable
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category (Pecoraro, 2016) and very often they suffer unwanted consequences in practice, so just remain silent
(Zakaria, 2015).

THE CENTRAL ELEMENTS OF THE WHISTLEBLOWING LEGISLATION

The whistleblowing protection is a very complex matter and as mentioned before it requires a whole
of procedures and institutions for its successful implementation. Although it may be useful for reporting

range of unlawful or unethical actions and different types of crime, it is usually used for reporting

corruptive actions. Therefore it is considered as a significant tool for fight against corruption.

For comprehensiveness of whistleblowing legislation, many elements are relevant and essential for

consideration (Transparency International, 2013). The following terms/elements need to be particularly addressed

as elaborated the respective legal acts:

Definition of whistleblowing. The term whistleblowing signifies an action, but usually another formal
term is used in the legislations. For example, in the Macedonian legislation is used the term meaning
“protected reporting”. “Reporting” is also used in other legislations — Slovenian, for example. It is usually
connected to violations of public interest.

Definition of whistleblower. Many people do not know or understand what this term stands for. There is
a variety of terms used in different languages and many of them have negative connotation. A clear
definition set out in a law, will contribute to clearance of the true meaning of this role and will make a
distinction of the negative roles that may have been met in the past of some countries. It is usually
connected to the whistleblowing definition in the countries where it is regulated. In that direction, in
Slovenia it is used a term meaning - a person who reports, in Macedonia — a person who points out, who
reports, in France — a person who alerts, discloses crime, offence, violation, danger etc.

Determination of the recipient of the whistleblowers report. Depending on the type of reporting, there
needs to be determined who will receive and decide on further actions about the reports/alerts. Usually,
there are persons especially appointed for this: appointed referents, persons, but also supervisors,
employers (as in France or Macedonia, for example), then on a higher level, they may be judicial,

professional or administrative bodies.
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4. Existence of different (levels of) whistleblowing mechanisms. The usual types of reporting mechanisms

are: the internal reporting, the external reporting and the public reporting mechanism. In the regular cases,
they are envisaged to be implemented in a chronological way. For example, an employee reports a
violation of his right done by a superior to the appointed person in the institution. Then the appointed
person might inform about that violation the manager of the institution who would undertake appropriate
measures for protection of the whistleblower regarding his right. In case the manager is the person the
report is against to, the external reporting comes as a possibility where administrative or professional
institutions may protect the person whose right has been violated. And only under strict circumstances
where the previously mentioned mechanisms could prove inefficient, the public reporting is allowed.
Protection of confidentiality and the issue of anonymous reports acceptance. The whistleblower needs
to be protected from the initial moments of the procedure from possible revenge and retaliation. Therefore
it is a rule that his/her identity will be known only to the appointed person who received the report and it
will not be disclosed unless necessary (in judicial procedure, for example), but he/she should be informed
about that in advance. There is a discussion whether anonymous reports should be accepted through this
system. Anonymous criminal reports are known to be allowed in different legislations for reporting crimes
to the public prosecution, but as a whistleblowing mechanism there are concerns that false accusations
may be performed through anonymous actions.

Misguided reporting treatment. There is a possibility that the whistleblower believes that there is a
danger or violation perpetrated, but in fact that it is simply not the case. As it is not expected all the people
to be literate in (criminal) law, there is a possibility of mistakes or false beliefs that the actions reported
by the whistleblowers are really against the law. Therefore, the whistleblowers should not be sentenced
or held liable for the reporting unless it is evidently and clearly that the whistleblower abused this
mechanism on purpose. In fact, the system is created in a way that will not allow innocent persons be
accused or their reputation be violated, since the initial stage is the internal reporting that will be assed
and rejected in case it is misguided. Not holding liable the whistleblower that reports in good faith, even
when it is misguided is important, because it releases the possible whistleblowers of the fear that they

need to be good lawyers when reporting wrongdoings (even if that is not their profession) in order to avoid

prosecution.
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7. Sanctioning of the retaliation. Although confidentiality in the process and the protection of the
whistleblower’s identity is a rule, there is a possibility that the indicted person understands his/her identity
and undertakes revenge/retaliation activities. This is also essential to be envisaged in the legislation and
measures against it to be provided.

8. Protection of the whistleblowers and their members of family and close persons. Whistleblowers are
entitled to protection of their identity, protection from violations of their labor and other rights, they might
be even included in special protection programs (like, for example, the Witness Protection Program in
Macedonia, for reporting about serious crimes) etc. They are also entitled to damages repair. But very
often, these violations of rights may be directed not to the whistleblower himself, but to his child, parent,
partner, etc. For that reason, the legislation on whistleblowing needs to cover a wider protection for these
persons as well.

In recent researches performed by non-governmental organizations, different initiatives etc. there are
several standards/criteria set out to examine European legislations. For example, the “Blueprint for Free Speech”
sets out the following standards: 1. Specific whistleblower protection provisions for employees in public and
private sectors. 2. A full range of disclosure channels: internal, regulatory, public. 3. Protection from all types of
retaliation. 4. A full range of retaliation protection mechanisms. 5. A full range of relief types and mechanisms.
6. Immunity from prosecution for disclosing sensitive information. 7. Penalties for whistleblower retaliation and
other mistreatment. 8. Appointment of a designated whistleblower agency. 9. Transparent administration and data
(Worth, Dreyfus & Hanley, 2018).

As we can note all of these criteria represent themselves some of the basic elements or are connected to
them regarding whistleblowing laws.

WHISTLEBLOWING LEGISLATIONS - COMPARATIVE PERSPECTIVE
When we analyze the essence, nature and practice of whistleblowing, we may notice that the countries

representing the Common Law System have longer experience than the Civil law System countries that are facing

and developing this mechanism in the last decade (Loyens & Vandekerckhove, 2018). That is to say, most of the
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European countries until recently did not have explicit legislation in respect of whistleblowers protection. For
example, only about five years ago a small number of countries regulated this mechanism.

Namely, according to the Transparency International Report “Whistleblowing in Europe — Legal
Protections for the Whistleblowers in the EU”, Luxembourg, Romania, Slovenia and United Kingdom were the
only countries in Europe that had comprehensive provisions and procedures for whistleblowers in public and
private sector. Austria, Belgium, France, Germany, Italy, Netherlands and Sweden were among the countries
having only partial provisions regarding whistleblowers protection and poor legal basis was noted in Finland,
Spain, Portugal, Greece, Bulgaria etc. (Transparency International, 2013).

It is not a rule that a special law gives always a better protection. Some countries cover this issue in their anti-
corruption acts in a detailed manner.

Slovenia. As stated above, Slovenia was assessed as a country with comprehensive legislation. There is
no special whistleblowing law in this country, but the provisions are part of the Integrity and Prevention of
Corruption Act adopted in 2010 (Blueprint for Free Speech, Slovenia, 2018). This legislative piece covers many
of the elements listed above, determines the whistleblowing, includes a wide definition of illegal and unethical
actions that a whistleblower can report; also envisages the internal and external reporting; covers the
confidentiality issue; the protection of whistleblowers includes remedies in case of retaliation and also sanctions
for those performing retaliation against whistleblowers.

The cases of whistleblowing in Slovenia in 2013 reached 2300 and in 2015 there were 1575 cases. Up to 90% of
the cases were resolved and many whistleblowers identities were protected. However, the independence of the
State Commission has been questioned in many cases (Transparency International, 2013).

Macedonia. Macedonia has a separate legislative act - the Law on Protection of Whistleblowers from
2015, last amended in 2018, but unfortunately there is poor or no implementation. According to the reports of the
State Anti-Corruption Commission who is competent to receive reports from institutions regarding
whistleblowing, no cases have been officially reported until the beginning of 2018. A detailed elaboration of the
Macedonian whistleblowing legislation is given in a separate title in this article.

France. There is a new regulation covering this matter in a more detailed manner — the so called Sapin Il
Act on transparency, fighting corruption and economic modernization. In this act, the whistleblowers are defined

as persons “disclosing or reporting, alerting in good faith, a crime, an offence, a violation of an international
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commitment, a law or regulation infringement, a threat or an important prejudice to the general interest he or she
became aware of”. It also specifies the “alert recipients”, the duties of the companies having more than 50
employees for internal whistleblowing mechanism implementation, protection of whistleblowers unless acting in
bad faith. The French legislation also allows anonymous alerts, although it represents enhanced risk for false
accusations, and therefore precautionary measures are advised to be taken: seriousness of facts checked and
carefull handling of the alerts as well as examining the opportunity of processing furtherly.

Previous experiences (before enacting of Sapin Il Act) have shown that the whistleblowers in France in past years
have been subject to retaliation and poor judicial protection. Namely, there are cases when civil servants who
reported wrongdoings have been dismissed or compelled to retire (Transparency International, 2013).

Croatia. Croatia is known for having a high profile corruption cases lately, but there is no law or
provisions on whistleblowers protection. In 2014 European Commission stated that Croatia does not provide
reliable whistleblower protections, even though the Labor Law and the Criminal Law have elements of protection,
but that is not systematic nor satisfactory (Blueprint for Free Speech, Croatia, 2018).

Germany. There is no special law, or whistleblowers protection provisions in other acts in the German
legislation. Also in the past there was no appropriate protection in practice in the cases when people reported
wrongdoings, especially at their employers, because the German court used to rule not in favor of whistleblowers
(Blueprint for Free Speech, Germany, 2018). The reporters of wrongdoings were usually fired from work. Thing
have slightly improved after the case of Brigitte Heinisch, who was a geriatric nurse that lost her job after reporting
deprived patient care at a Vivantes nursing home in Berlin. The case took place in 2005, when she first tried to
report internally and was fired from work. After she lost her case at all instances of the domestic judicial system,
she appealed to the European Court of Human Rights- ECrHR?. The Court judgement is from 2012 and the
ECrHR found violation of art. 10 of European Convention of Human Rights.

After this, Germany still has no appropriate legislation or ongoing debate and only public employees have a right

to report corruption cases and under strict circumstances enjoy legal protection from retaliation.

3 Whistleblowing — a new regulation in France in 2018, available at: http://www.osborneclarke.com/insights/
whistleblowing-a-new-regulation-in-france-in-january-2018/
4 Case of HEINISCH v. GERMANY, Application no. 28274/08, available at: https://hudoc.echr.coe.int/
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Luxembourg. This is one of the few states that even some years ago were assessed as having
comprehensive legal protection for whistleblowers (Transparency International, 2013). Law on Strengthening the
Means to Fight Corruption has been adopted in 2011 providing protection for whistleblowers from public and
private sector, several disclosing (reporting) mechanisms have been elaborated and protection from retaliation
has also been part of the abovementioned Law. As to the legislation, it was determined as one of the strongest
and the only weakness detected was not envisaging protected public reporting. But in practice, unfortunately it
has not been adequately applied. Namely, in the famous “LuxLeaks” case, the whistleblowers did not get their

legally granted protection but got criminal convictions instead (Blueprint for Free Speech, Luxembourg, 2018).
CASE OF MACEDONIA: LAW ON PROTECTION OF WHISTLEBLOWERS

The law on Protection of Whistleblowers of Macedonia was adopted in 2015. Several by-laws were
prepared and adopted in 2016 and the latest amendments date from early 2018.
The main objective of the Law was to introduce systemic protection of persons who, for the purpose of protection
of the public interest, have reported and thus alarmed that the offense or other illegal or unethical treatment has
been committed or is likely to be committed in near future. This was a new modern instrument in the fight against
corruption in the Republic of Macedonia.
The Macedonian legislation on protection of whistleblowers consists of the following legal acts:
- Law on Protection of Whistleblowers, "Official Gazette of the Republic of Macedonia” No.196 of 10
November 2015.
- Law on Amending the Law on Protection of Whistleblowers, "Official Gazette of the Republic of
Macedonia" no. 35 of February 23, 2018.
- Rulebook on protected internal reporting in the institutions in the public sector, "Official Gazette of the
Republic of Macedonia” no. 46 of March 8, 2016.
- Rulebook on protected external reporting, "Official Gazette of the Republic of Macedonia” no. 46 of
March 8, 2016.
- Rulebook on guidelines for adopting internal acts for protected internal reporting in the legal entity in the
private sector, "Official Gazette of the Republic of Macedonia™ no. 46 of March 8, 2016.

Esponcxo deuwerse PenyGnuxa Maxedonuja
European Movement Republic of Macedonia
Mouvement Européen République de Macédoine




‘&,uvu %'\

% A
“im USAID SlovakAid

FROM THE AMERICAN PEOPLE

The application of the Law and Rulebooks started in 2016. The main issue regulated by the Law is the
protected reporting in the public and private sectors. So, Macedonian law, for whistleblowing uses the term
protected reporting.

The Public interest in this Law is defined as protection of the fundamental freedoms and rights of the
individual and citizen recognized by the international agreements and the Constitution of the Republic of
Macedonia, prevention of health, defense and security, protection of the environment and nature, protection of
property and freedom of the market and entrepreneurship, rule of law and prevention of crime and corruption.
But who can be a whistleblower in a higher education institution, for example, according to the Macedonian Law?

In the role of whistleblower can find himself/herself a student, an employed person, a person engaged,
etc., who will report to a competent body or institution through a person authorized to receive such reports -
suspicion or knowledge of an action that is not allowed, is punishable or contrary to the law in general or unethical
with which the public interest is violated or threatened.

According to article 2, para. 3, a whistleblower is:

- a person who has an employment agreement for an undetermined or determined period of time in the

institution/legal entity where he/she files a report;

- employment candidate, candidate for volunteer, or intern at the institution/legal entity for which he/she

gives a report;

- aperson who is either a volunteer or an intern at the institution/legal entity he/she is reporting about;

- aperson that on any ground is either in a business or other relationship of cooperation;

- aperson who, on any ground, is or was engaged to carry out a job;

- aperson who has used or uses services in the respective institution.

By doing whistleblowing, this person performs protected reporting with good intent. There is a principle
of presumption of the good intent and absence of the duty for the whistleblower to prove it.

Protected reporting types envisaged in the Law indicate a particular "chronology" not only “typology”.
Namely, protected reporting is carried out in several forms/types:

- Protected internal reporting;

- protected external reporting;

- Protected public reporting.
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Protected internal reporting is what is done in the institution/legal entity for which the whistleblower has
suspicion or knowledge that it has been committed, carried out or will be carried out criminal offense or unethical
or otherwise unlawful or illicit acting in violation or endangering the public interest.

Protected external reporting is what the whistleblower reports towards an “external” institution like the
Ministry of interior, the public prosecutor, the State Anti-Corruption Commission, the Ombudsman or other
competent institutions.

Protected public reporting means disclosure of relevant knowledge/claims of wrongdoings in public. It is
permitted under certain conditions. The protection of personal data and the privacy of the reported persons is not
excluded, on the contrary, it exists. The whistleblower that performs protected public disclosure is not entitled to
protection as provided for in other forms of reporting, if the legislative conditions are not met.

Analysis of the by-laws of the Law on Protection of whistleblowers. There are several by-laws that are
meant to operationalize the legal provisions for easier implementation. According to the Rulebook on protected
internal reporting in institutions in the public sector, the manager of the institution appoints one or more authorized
persons for receiving applications from whistleblowers. The conditions that need to be met in respect of education,
working experience etc. are determined in a detailed manner.

The manager is obliged to provide the authorized person with space and proper equipment for work: work
space suitable for reception of persons, a separate computer provided with a user name and password created by
the authorized person and known only to him/her, with a separate internet connection and a special electronic
mailbox with a user name and password created by the authorized person and known only to him/her, separate
safe mailbox, separate telephone line, and other equipment for the application of technical and organizational
measures for protection of personal and other data etc. The manner of performing of a reporting may be in written
form personally delivered to the authorized person, through a special postal or electronic mailbox or verbally at
the authorized person's office.

Upon receiving of the report, the authorized person assesses the content of the reporting - whether it is
logical and reasonable, whether it is made in accordance with the Law on Protection of whistleblowers and
whether it contains sufficient elements to be able to act upon it.

The authorized person shall bring conclusions for further action on the report and undertake measures for

acting, such as informing the manager of the institution. If the allegations from the content of the application are
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directly or indirectly directed to the manager, the application is forwarded to the competent institution in
accordance with the law (external institution).

In the case of a reporting for which another institution is authorized to act, the authorized person is obliged to
forward it to the competent institution at the latest within 8 days.

Whistleblower’s protection. The Law on Protection of whistleblowers guarantees the protection of the
identity of the whistleblower. It is forbidden to uncover or enable uncovering of the identity of the whistleblower
without his consent. The authorized person for receiving reports from whistleblowers is obliged to protect the
data that can reveal the identity of the whistleblower. If during the procedure it becomes necessary to disclose the
identity of the whistleblower, the authorized person is obliged to notify him/her thereof before revealing his/her
identity. Also data and information about the report cannot be disclosed to the person who is indicated in the
whistleblowers reporting.

Moreover, according to the Macedonian legislation, protection is foreseen from occurrence of harmful
actions due to the performed protected internal, external or public reporting against the whistleblower from any
kind of violation of the rights, against determining responsibility for whistleblowing, sanction, termination of
employment, suspension of the position, deployment of another job that is less favorable, discrimination or
harmful act or danger. The abovementioned protection should be provided by the institution/legal entity where
the registration of the report is done by taking specific actions in order to prevent violation of employment or
other rights and refrain from actions that violate or endanger some of the rights of the whistleblower.

If the protection is not provided, the whistleblower informs the State Anti-Corruption Commission, the
Ombudsman, the Inspection Council, the Ministry of Interior or the Public Prosecutor's Office, who will take
appropriate measures upon the request of the whistleblower in accordance with their competencies. These
institutions shall request notification from the institution/legal entity that did not take protective measures, of any
kind of violation of the rights of the whistleblower or persons close to him due to the performed protected
reporting, which is obligatory without delay and at the latest within 8 days should submit a notification.

If it is concluded that the institution/legal entity has violated some rights of the whistleblower or a close
person to him, the institutions address the competent authorities with a written request for immediate undertaking
measures to protect the whistleblower by terminating the activities or eliminating the omissions that violate the

rights of the whistleblower and they shall immediately notify the whistleblower thereof. If, despite the undertaken
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actions, the violation of the right of the whistleblower or a close person continues, the institutions immediately
and no later than 8 days, shall raise initiative for a criminal prosecution procedure against the responsible person
of the institution/legal entity in the private sector or initiative for a procedure before the competent bodies for
dismissal, deployment, replacement or application of other measures of responsibility of elected or appointed
persons, officials or responsible persons.

The whistleblower has also the right to court protection and compensation for damages that may occur

due to the protected reporting.
CONCLUSIONS

The whistleblowing legislations evolve significantly in the last decade. That is mainly due to the
inefficiency of the system of criminal justice to provide results and an effective battle against the corruption and
organized crime. Although the whistleblowing have proved to be not only last, but also the only way to report
wrongdoings in some cases, in the countries representing civil law tradition, the whole concept had been adversely
accepted and in some countries the protection given to the whistleblowers has not been sufficient.

Since it is about a relatively new concept requiring a complex approach for the whistleblowers protection,
it requires a whole system well set up not only in legislation but also in terms of building capacities for its full
effectiveness.

However, the solid legislation is a prerequisite for successful application of this tool and the central
elements should be appropriately addressed.

As mentioned above, the comprehensive legal system on whistleblowers protection needs to cover several
issues: First, there is a need of clear definition of the whistleblowing, what it consists of and what actions represent
a violation of the public interest, since the reporting of wrongdoings against public interest is in the central
description of this concept.

The definition of the term whistleblower follows as well as determination of the circle of persons who can
find themselves in this role. Further, there is a need for existence of different reporting mechanisms provided by
law. Therefore, we meet in the legislations the so-called internal reporting, then the external and finally, the public

reporting that has the highest potential of human rights violation and therefore a whistleblower may be protected
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for public reporting only under strict conditions. The latter — different reporting mechanisms - implies multiplicity
of authorities to be competent to undertake actions upon reporting. This is also needed in order to have alternative
and to avoid the institutions involved in the unlawful action to decide in a conflict of interest case. Another
important issue is the one of anonymous alerts and confidentiality protection of the whistleblower.

Legislations also need to envisage sanctioning of the retaliation that is maybe the most important thing to
give potential whistleblowers feeling of security and safety from possible revenge. But also a wider judicial
protection should be envisaged, not only for the whistleblowers but also for their members of the family, close
persons etc.

At the end it is important to stress that strong and intensive training activities, need to be performed in all
the countries enacting whistleblowing legislation, especially in Macedonia, in order the subjects of this system,
the appointed persons and potential whistleblowers to develop skills and knowledge, respectively, how to

give/receive efficient protection and give their own contribution to the fight against the corruption and crime.
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