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Mileva Gjurovska, addressing the

Session as the National Coordinator of

NCEU-MK, expressed her gratitude to

all participants, to the experts, to the

Ministry of Justice, to the Secretariat

for European Affairs and especially to

the Embassy of the Slovak Republic in

the Republic of North Macedonia. She

encouraged the participants to partici-

pate in the debate with their com-

ments, views and recommendations.

Gjurovska noted that for the first time

in the working sessions of WG3, dedi-

cated to Chapter 23, which is part of

the first cluster "Fundamentals", the

central topic of the session is an issue

directly related to fundamental rights. 

She emphasized that this is a complex

subject matter, with various intercon-

nected rights and suggested that the

discussion begins with the rights that

are important for the development of

modern democracies.

8-th SESSION (THE SECOND FROM THE SECOND CYCLE) 
 

"FUNDAMENTAL RIGHTS: FREEDOM OF EXPRESSION AGAINST
DEFAMATION, OFFENSE AND HATE SPEECH"

 
 

 
 
 



Ambassador Markush was the first to

address the audience and greeted

them underlining that the European

Movement and the National Conven-

tion for the EU in RNM continue to be

an important part of the development

of the Republic of North Macedonia.

He welcomed the Government's deter-

mination to move forward with EU

membership and continue the deep

reform processes, which correspond to

the transformations in the EU that are

appropriate to the new challenges po-

sed primarily by the pandemic. He

stressed that everyone should take

part in the debate regarding the future

of the EU and everyone's opinion

should be taken into account. Free-

dom of expression is reflected preci-

sely in expressing opinions about the

future of the European continent. He

wished all participants a constructive

debate, successful discussion and go-

od health.

 

Dragan Tilev, State Adviser at the Sec-

retariat for European Affairs, expressed

satisfaction with the participation in

the session, emphasizing the current

cooperation with NCEU-MK. He espe-

cially thanked Ambassador Markus

and friendly Slovakia for the support of

the Republic of North Macedonia in

the European integration process. In

his speech, he stressed that NCEU-MK

is a platform that provides an oppor-

tunity to use the experiences of a

country that has passed the path to

EU membership in all areas and is a

successful member of the Union. He

also thanked USAID, for the support it

provides to the National Convention.

The cooperation between the SEA and

NCEU-MK contributes to connecting

the administration and political actors

with science and the non-governmen-

tal sector and their joint action in the

necessary reforms in the field of rule of

law, respect for human rights and free-

dom of expression.

Tilev expressed his regret that the EU is

delaying the start of membership talks

as well as complicating the conditions

under which RN Macedonia should be

admitted as an EU member, but he

underlined that "we need the values   

for ourselves, not just for EU member-

ship".

 
 



 
 

"Plan 21" and "Europe at Home" aim to

continue the reforms towards Euro-

pean rules and standards that need to

be met at home. According to him, the

state is preparing as if the negotiations

will start very soon. Referring to the

new negotiation methodology, he no-

ted that the first cluster, the so-called

"Fundamentals", which, among other

things, includes fundamental rights, in

which freedom of expression will dic-

tate the pace of negotiations, but can

also reverse the process. He stressed

the importance of social media and

the fact that often through them non-

professionals share unverified informa-

tion or use language that is offensive or

defamatory, using their right to free

speech for abuse, etc. in unregulated

or poorly regulated space. He stressed

that about 1.7 million people use the

Internet, and in Europe 86% are part of

that space. The session continued to

be chaired by Co-Chair Muhamed
Halili who after the welcome and

introductory words regarding the

freedom of expression, speech and

giving a few examples, greeted the

speakers and gave the floor to the first

expert according to the agenda.

 . 

Nikola Tupanchevski, professor at the
Faculty of Law "Iustinianus Primus"

stressed the importance of freedom of

expression which is explicitly covered

by the European Convention on Hu-

man Rights in Article 10, and therefore

the judgments of the Strasbourg Court

are an important source and direction

for the courts in our country. Empha-

sizing that what remains important,

relevant and partially unresolved is the

issue of: where is the limit to the right

to freedom of expression? That is to

say, where is the limit where the right

to freedom of expression enters areas/

rights that are also protected and

whose violation can be a basis for civil

and even criminal liability, if certain

comparative legal experiences are ta-

ken into account.

The power of speech and expression,

as well as the transmission of informa-

tion is great and important, but it can

also be destructive. Freedom of expre-

ssion should ultimately serve the truth,

not be a means of abuse in a way that

will endanger and be an infringement

upon other important, above all, indivi-

dual, but also social goods and values.

Consequently a question arises - what

should be the liability for such actions?

It should be noted that the media and

social networks are platforms through

which such actions are most often

practiced.



According to prof. Tupancheski, the

debate should cover the practices of

the European Court of Human Rights

(ECTHR), the decisions of the Law on

Civil Liability for Defamation and Insult

and the legal response to hate speech,

especially given the fact that one of

the grounds for restricting such free-

dom (in addition to issues of safety and

security, crime prevention, health

protection, etc.), is the protection of

the rights and reputation of others. In

this regard, he noted that the follow-

ing recommendations are particularly

important: Recommendation No. 1 on

combating racism, xenophobia, anti-

Semitism and intolerance adopted by

ECRI on 4 October 1996; Recommen-

dation No. 6 on preventing the dis-

semination of racist, xenophobic and

anti-Semitic material via the Internet

of 15 December 2000; Recommenda-

tion No. 7 on National Legislation on

Combating Racism and Racial Discri-

mination adopted on 13 December. 

In the mentioned context, as Tupan-

cheski emphasized, the configuration

of the three key terms: "freedom of ex-

pression", "slander and insult" and

"hate speech", in the last decade,

depending on the changing social

conditions in the Republic of North

Macedonia, received different margins.

Paraphrased, the delimitation of their

ontology has always been dictated by

legal discourse. On the one hand, Ma-

cedonia with the signing, ratification

and entry into force of several interna-

tional acts (from the United Nations,

OSCE, Council of Europe, European

Union) where the mentioned catego-

ries are reviewed was obliged to model

both the perimeter and their axiology.

While, on the other hand, the Mace-

donian society tried, unfortunately not

with much success, to pay special

attention to the practical aspects of

suppression of defamation, insult, spre-

ading fake news as well as hate

speech.

Among the more important national

legal acts that regulate this matter, we

would single out: the Constitution of

the RNM (Article 8, Article 16, Article

110), the Criminal Code, the Law on

Prevention and Protection against Dis-

crimination, the Law on Civil Liability

for Insult and Defamation (2012), Law

on Access to Public Information, Law

on Broadcasting Activity, etc. 

 
 



A particularly important step in com-

pleting this regulation was made with

the latest amendments to the Crimi-

nal Code, from December 2018, where

with about thirty new provisions, the

most common of which were "hate cri-

mes", an attempt was made to shed

new light on inclination in upgrading

the new approach and concept in the

complementary sanctioning of devia-

tions arising from "hatred". Otherwise,

CC strictosensu, when it comes to

"hate speech", has four provisions

through which the phenomenology of

the mentioned phrase is stipulated:

Article 122 (definition of "acts of

hatred"), Article 319 Incitement to

hatred, discord or intolerance on natio-

nal, racial, religious and other discrimi-

natory grounds, Art. 394-d Dissemi-

nation of racist and xenophobic mat-

erial through a computer system and

Article 417 Racial and other discrimi-

nation.

Despite the relatively optimal legisla-

tive framework, the fact that the

statistics show "apocalyptic" results in

sanctioning various forms of hate

speech is worrying. This especially

refers to the number of final judge-

ments on the territory of the whole of

Macedonia. Therefore, there is an im-

posed necessity to detect the etiology

of the problem in the application of

these provisions and to give certain

directions in overcoming the negative

situation. 

Of course, the analysis should include

all mechanisms that have some com-

petence in combating these negative

phenomena, such as: MoI, Public

Prosecutor, Court, Commission for

Protection against Discrimination,

Agency for Audio and Audiovisual

Media Services, Association of Journa-

lists of Macedonia (Honor Council),

Council for Media Ethics in Macedonia,

etc.

There are several dilemmas that,

according to Tupancheski, deserve a

serious scientific and professional de-

bate, especially if we take into account

the period that follows for the Re-

public of North Macedonia and the

approximation of its legislation with

the one of the European Union. With-

out special chronology, we will em-

phasize a few of them: a) the

determination of standards of distin-

ction between: freedom of expression,

slander and insult and hate speech

seems basic; is there a need to

establish a new form of criminalization

-"spreading fake news" as some com-

parative legislations have done; b)

whether the existing legal framework

is consistent and in line with interna-

tional documents; c) the pragmatic

context of positive legislation; d) The

ECtHR, its judgments and their refle-

ction on the penal policy of the

Macedonian courts; e) harmful conse-

quences of the committed criminal

acts as well as their implications as

predicative acts;

 
 



f) the role, competencies and

efficiency of all participants in the legal

system; g) obligations and responsibili-

ties of internet providers; h) media -

spreading fake news, slander and in-

sult and hate speech; recommendati-

ons for overcoming the negative situa-

tion as well as for full harmonization of

the Macedonian legislation with the

EU legislation, etc.

Regarding the Law on Civil Liability for

Insult and Defamation, Tupancheski

mentioned that it has existed for

almost a decade, and at the moment

we are working on its amendments, so

now is the time to intervene appropri-

ately to remove the relevant anomalies

and problems that have arisen in pra-

ctice.

Kalman Petoch, expert from the

Republic of Slovakia, a political analyst,

former diplomat and member of the

Human Rights Council of Slovakia

began his address with the declaration

that freedom of expression is one of

the most important rights, but it is not

an absolute right and as such it is

subject to appropriate restrictions.

That is why it is very important to draw

a line between freedom of expression

and actions that are not allowed. 

He mentioned that this freedom is re-

lated to the system of representative

government, the principles of freedom

and all other human rights. It is an

instrument for interpreting the integrity

of each individual, as each person’s indi-

viduality is manifested through freedom

of expression to the outside world. As

political and civil law, democratic insti-

tutions and the system of justice and

rules and procedure are important, so

freedom of expression is an essential

right for the representatives of political

pluralism and competition. Freedom of

expression is essential for free and fair

elections, public control of power, the

media, and so on. Hence, he postulated

the question of why is this right neces-

sary what are the restrictions of the right

of freedom. In addition to the restricti-

ons stipulated in Article 10 of the ECHR,

he emphasized the cases when free-

dom of expression is a violation of other

people's rights and the cases when its

practice could endanger political plura-

lism and negation of democratic institu-

tions. He stressed that it is very impor-

tant who practices freedom of expres-

sion in a particular case, what is the

intention when something negative is

said, what is the motivation, etc.

What was especially interesting for the

audience, and which Petoch covered

in his presentation were the case stu-

dies from the domestic courts in Slo-

vakia, which were elaborated in more

detail in the discussion part of the

Session.

 
 



Nenad Saveski, Judge at the Basic

Criminal Court Skopje, in his speech

referred to the freedom of expression

against hate speech and hate crimes.

He also mentioned the fact that Mace-

donia is one of the few jurisdictions

that has decriminalized defamation

and insult, and in terms of the subject

of his speech, he first defined the term

hate crime and referred to the pro-

cedural aspects, ie acting on such acts,

detection, the suppression and pre-

vention of such acts, the conduct, the

penal policy, the financial restitution

and the work with the victims. He also

presented the international legal fra-

mework and national legislation and

emphasized that there is no specific

crime in the Criminal Code for hate

crime, and that hate speech is envi-

saged as a segment of several incrimi-

nations (Articles 319, 394 - d, etc). Slova-

kia can be an example of well-imple-

mented transparency. 

Frosina Tasevska, Co-Chair of NCEU-

MK, State Secretary at the Ministry of

Justice greeted the speakers and the

other participants. As a representative

of the Ministry of Justice, she stressed

that this institution pays great atten-

tion to Fundamental Rights. In essen-

ce, fundamental rights are an extre-

mely important segment of Chapter

23, as evidenced by the discussions in

the EU Subcommittee on Justice and

Home Affairs, where half of the time is

devoted to discussions on issues in this

area. Attacks on journalists are moni-

tored separately and an appropriate

court ruling is sought. Amendments to

the Criminal Code are being prepared

in order to strengthen the position of

journalists. The state is also taking

steps to strengthen the public service

broadcaster, especially financially, so

that it can gain greater independence.

A five year Strategy for the develop-

ment of the National Public Service is

also being prepared. The procedure for

election of a new composition of the

Council of the Agency for Audio and

Audiovisual Media Services and the

Program Council of MRT in the Nati-

onal Assembly is in progress.

This area is horizontal and MISA

(Ministry of Information Society and

Administration) also has responsibili-

ties in this area in terms of additional

protection of journalists. 

 
 



 
 

We are working on amendments to

the Law on Civil Liability for Defama-

tion and Insult, and in terms of

statistics on defamation and insult

cases, he stressed that it is quite con-

stant, ie in 2017 there were 168, and in

2020 175 cases before the courts, and

judges are becoming more trained in

this matter. The fight against misin-

formation is also included in the Go-

vernment's action plan for this area.

Regarding the question of hate spe-

ech, she underlined that there still

remains lot to be done in recognizing

this phenomenon and there should be

additional trainings, as well as means

to follow up and monitoring these

cases.

As the co-chair, Frosina Tasevska gave

the floor to Jasna Bachovska Nedic,

who emphasized that her speech

would cover another aspect, ie asked

the question: How much do the citi-

zens believe in judicial protection and

are encouraged to enjoy the funda-

mental rights? as well as the question:

How much is the citizen encouraged

to come to court to defend his rights?

An important aspect of rights-related

matter is the "visibility of justice". Ac-

cording to her, historically, the judges

acted "ritually" in relation to this mat-

ter, ie. the existence of justice was trea-

ted in a symbolic manner. 

She stressed the issue of the demono-

polization of the legal profession.

Bachovska Nedic believes that the ju-

diciary should take steps to restore

and potentially advance the trust of

citizens in the judiciary, which now

represents 2%. The fact of the establi-

shment of the Special Prosecutor's

Office speaks for the low level of

functionality of the judicial institutions.

According to Bachovska Nedic, there is

a lack of strategic communications in

the field of judiciary, especially in the

relationship between judiciary and pu-

blic. She stressed the importance of

the Fundamental Rights Report of the

relevant EU agency for 2020, which

requires countries to raise awareness

of the Charter of Fundamental Rights

as a legally binding act. The status and

dignity of lawyers is decreasing, ac-

cording to her, in general and in terms

of the judiciary, the performances are

very weak and unprepared as a result

of the weak legal culture. 



 
 

Further she pointed out that the

institutions need to be prepared for a

more appropriate approach for public

relations and strategic communicati-

ons that require special skills and

knowledge and not just entrusting the

task to just 2-3 people.

Bachovska Nedic stressed that three

phases are important for the judiciary

in terms of visibility of justice, and

those are transparency, publicity of the

proceedings, and the publication of

judgments. The principle of openness

will become more visible through pro-

per digitalization of the institutions. It

is also important to note that public

appearances such as press confe-

rences have their own logic and justi-

fication and can contribute to increase

citizens and the general publics’ trust

in the judiciary. Finally, Bachovska Ne-

dic, proposed an intervention in the

systematization of jobs in the insti-

tutions, merging the IT sector, the

human resources sector and the pub-

lic relations sector by taking into

account the expertise of the staff.

Margarita Caca Nikolovska, expert,

Institute for Human Rights, in her

presentation presented two cases of

the ECtHR against Macedonia, ie Case

1 - Selmani and others, and Case 2 -

Makraduli. She first pointed out that

the right to freedom of expression is a

right that has certain limitations, but

they should be provided by law that is

imposed as a necessity.

This right is one of the foundations of a

democratic society but it is also impor-

tant for the direction of self-fulfillment

of each individual. The Court accepts

that freedom of expression is not only

for information or ideas in a positive

sense, but also for those who shock,

harass, etc., because they are also part

of a democratic society. Any restric-

tions must be strictly presented. The

Court also defines "necessary" as an ur-

gent social need.

Although a certain margin for appreci-

ation is allowed, it is up to the Court to

determine whether a restriction is pro-

portionate, necessary and justified. In

Selmani and othersthe Court held that

the applicants had not had a suffi-

ciently effective opportunity to inform

and act in the public interest and that

the Government had not proved that

the removal of the journalists was ne-

cessary and justified. In the Makraduli

case (s), the ECtHR considers that in

the present case the actions which

were the subject of the assessment

should have a high level of protection

of political speech, which was not

established in the present case. 



 
 

The standard of "acceptable criticism"

is equally important and it has limits,

but they are broader for civil servants

than for private individuals, and in this

case it is emphasized that a politician

is carefully examined for every word he

says by citizens and journalists and

there should be a higher level of

tolerance. The legitimate aim of con-

structive criticism is also the subject of

evaluation. The standards of the Court,

as Nikolovska - Caca emphasized, are

important for the judiciary, but also for

the legislative and executive power.

Snezana Trpevska, expert, in her

presentation emphasized that in court

cases, journalism and media always

enjoy wider protection and their work

should not be restrictive and the regu-

lations should not be aimed at silen-

cing media workers. Thus, decriminali-

zation is justified, so she believes that

administrative or civil measures should

apply to hate speech, and criminal lia-

bility should be avoided. Regarding

the regulation of the media, Trpevska

stressed that only broadcasting was

regulated, until 2012/2013, when there

was an initiative for the print media to

be regulated, which was met with out-

rage. Online media should not be the

subject to content regulation. With the

adoption of the Electoral Code in 2016,

the online media are covered in a way

that is contrary to the opinion of the

media community.

AJM and the Council for Media Ethics

2 years ago proposed the adoption of a

register of professional media which

was created and covers about 140 en-

tities. The current regulation is, at the

very least, not utterly clear and the law

prohibits hate speech, violence, discri-

mination, etc.. Trpevska pointed out

that it has been shown that self-re-

gulation and ethics work. Comparative

analyzes show that only in 7 countries

in Europe, online media is regulated,

while in others it is not. 

The content of online media should be

outside the scope of media laws to

strengthen the position of journalism.

With regard to the term fake news, the

name its self should be changed so

that it can properly represent the

spreading misinformation and other

harmful content, and not call it news,

as the term news understands news

that are edited and produced.



 
 

Nikola Prokopenko, State Adviser at

the Ministry of Justice referred to the

drafting of the laws for which this

Ministry is responsible (2018, amen-

dments to the Criminal Code regar-

ding hate crime, preparation of a new

Criminal Code, as well as the current

amendment of the Law for civil liability

for insult and defamation in terms of

reducing the compensation for non-

pecuniary damage, intervention in

terms of the scope of defamation and

insult and their limitation in order to

act more effectively, as well as certain

provisions that in practice were a prob-

lem in terms of practical application.

DISCUSSION
Judge Kolic from the Basic Civil Court

Skopje pointed out the problems that

arise in the case law and stressed that

the announced changes will address

these issues to some extent. She

stressed that in court practice the

dilemma arose as to who would be re-

sponsible if the defamatory statement

or insult was made through portals,

electronic publications, especially

when in the Law on Media they were

excluded from the definition of the

term media, but in the Law on Civil

Liability for Defamation and Insult the

basis for such responsibility remained.

The basic question is who is being

sued? The self-regulation of the portals

and the registry is of great help in de-

termining to whom the lawsuit will be

directed. 

The Law on Civil Liability envisages

liability of the legal entity that pub-

lishes the electronic publication, but

also of the editor. The registration pro-

vides an imprint, which allows the lo-

cation of the subject of responsibility.

The problem arises with the portals

that are not registered, because it is

unknown who is the legal entity, who

is the editor and who is the author of

the statement. The registrant can be

determined through MARNET, but it is

the responsibility of the plaintiff to

determine it. Otherwise, the court in its

action takes into account the guide-

lines of the ECtHR and examines whe-

ther any restriction is provided by law. 

The key question "What about the

portals that are not in the register?" re-

mains, as she has repeatedly empha-

sized. Kolic recommended that judges

and lawyers acting in defamation and

insult cases be included in the training

of institutions on this right (freedom of

expression) and what defamation, in-

sult, etc. are, because the quality of the

judgments also depends on the qua-

lity of the lawsuits.



 
 

Arta Bilali Zendeli, a Member of Par-

liament, also presented her views and

questions regarding the scope of de-

famation and insult.

The Slovak expert Petoch elaborated

on the cases from Slovakia and some

of them are the following: Feldek v.

Slobodník, ECHR 29032/95, where Fel-

dek referred to Slobodnik's "fascist

past" after which he was sued for de-

famation and the Strasbourg Court

found that there had been a violation

of freedom of expression by the Slovak

courts; Klein v. Slovakia (ECHR, 72208/

01,31.10.2006), where the European

Court of Human Rights found that the

right to free expression under Art. 10 of

the ECHR in a weekly magazine in

which an article was published critici-

zing a senior Slovak priest of the Ca-

tholic Church and calling on other ho-

nest Catholic believers to withdraw

from the church. 

For that in Slovakia the applicant was

even a subject of criminal liability, but

the ECtHR found a violation of Art. 10,

especially since that magazine remain-

ed available to a small circle of people

and the priest himself withdrew from

persecution; MAC TV Ltd. v. Slovakia,

where a television company was sued

for damaging the reputation of the

late Polish President Lech Kaczynski

because the commentator's level of

irony and sarcasm was too high, which

was substandard and damaging to the

reputation.

The ECtHR found that there was no

attack on the late Polish president as a

person, but that the criticism accord-

ing to its content was a form of poli-

tical speech.

Elena Andreevska, professor at the

SEE University - Tetovo pointed out the

problem of frequent changes of laws,

especially those in the criminal field.

Mirce Adamcevski from the Council

for Media Ethics (President Atelier of

the Complaints Commission) stated

that at the moment we have more

freedom of expression, but very few

independent media because our so-

ciety is dominated by clientelistic rela-

tions, and in terms of online media,

the statistics in terms of complaints

show that 91 % of cases are related to

online media and that media repre-

sentatives are against their regulation

so as not to jeopardize freedom of ex-

pression, but on the other hand that it

is certainly necessary to be responsible

for what is a prohibited act.

Some of the speakers on the topic

additionally contributed to the discu-

ssion.



In the last part of the session, Aleksan-
dra Deanoska - Trendafilova, coordina-

tor of Working Group 3, stressed that

freedom of expression or the right to free

expression, freedom of speech is one of

the fundamental rights that are subject to

Chapter 23, but also the cluster

"Fundamentals" and like any other

freedom, we can not fill it with content in

abstract, that freedom in this case is as

wide as the space allows, in its practice,

and those who practice it should not

violate another's right or freedom. Thus,

we will most effectively protect freedom

of expression if we clearly distinguish it

from the pheno-mena that undoubtedly

enter the so-called a prohibited zone

which means a violation of another's right

or free-dom, and the views and guidelines

in this area arising from the case law of

the European Court of Human Rights

must undoubtedly be adopted and

guided by both the case law and the

legislature in creating appropriate nor-

mative solutions.

After that, some of the draft

recommendations - submitted by so-

me of the speakers were reviewed,

where they were first explained by the

experts, and then discussed and

agreed to be supplemented and even-

tually corrected, after which they will

be distributed to all participants and

the relevant institutions.

 
 


